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Contract Clauses

There are certain legal details that need to be included in contracts. These clauses take various forms but are needed to provide protection for both sides entering into the agreement. Contracts could include the following:

1. The parties

Each contract should state who the parties are, and could underline their intention to work together towards shared and agreed objectives in an equal partnership and it may include a statement to this effect.

2. The contract term or period

There should be a clear expected duration for the contract. This allows continuity for commissioner and service user, and confidence in investment for the provider. For contracts over a number of years there can be break points within the overall duration to allow mutual review of the terms and conditions. Such a review should not be left to the last minute and time should be left for re-tendering if required.
3. Option to extend

Volumes or time may be extended beyond the original terms. Any extension of the contract must be properly negotiated and agreed by both parties and this clause should specify how that might happen. Contract renewal should include the opportunity for all parties to thoroughly review the terms of the contract and to propose adjustments.  Renewals in particular, should include the opportunity for the cost and price of services to be reconsidered.
4. Payment terms and review

The clause covering payment terms should set out the obligations of both sides with regard to invoicing and payment, and the arrangements for any fees paid by the service user. Irrespective of the method used for payment, the contract between the purchasing authority and the service provider should be explicit as to what has been agreed e.g. whether inclusive of VAT or third-party contributions, and how over or underpayments will be dealt with. Purchasers need to take account of the cash-flow needs of providers and could include provision for interest if they fail to pay on time, frequent milestone payments, or advance payments. Purchasers should also ensure that the contract gives clarity on the issue of when and under what circumstances the price will be renegotiated. It is recommended that this be annually. Wherever annual inflation indicators or efficiency savings are used, further clauses should be added to cover legislative and/or specification changes. 
5. Variations 

This clause specifies how variations (to contract or price) from the original contract and/or original specifications will be handled.  
6. Confidentiality
It will be necessary to exchange personal information about service users to facilitate the provision of appropriate care. The provider will also need to provide potentially commercially sensitive information to commissioners. The contract must allow for this but ensure that both parties pay due regard to the need for confidentiality.
7. Assignment and subcontracting

Normally there will be a clause saying that the contract can not be assigned (handed over to someone else) or subcontracted without the written permission of the purchaser. This may or may not cover the use of agency staff.
8. Trial period
A trial period could be specified in order to ensure that the service is satisfactory in meeting the needs of service user(s) before all parties agree to a permanent service.
9. Premises and equipment
Where premises are involved, the contract needs to make clear who owns them and what any leasing or rental arrangements are, and any requirements for access to the premises by the purchaser. Similarly, the ownership of equipment and any liability for maintenance and repair needs to be agreed.

10. Indemnity and insurance

Contracts should recognise that both parties carry responsibilities and liabilities around service provision. Both commissioner and provider need to consider which party should be responsible for which risks. Generally, the commissioner will require protection in the form of an indemnity from the provider if the provider is negligent in providing the service. The parties should consider limiting the level of indemnity in accordance with insurable losses.
11. Default

There must be clear ways to determine when a party has defaulted on the contract and how this can be resolved.
12. Dispute resolution
The parties should work together with a view to resolving disputes. At no time should any services provided be disrupted, delayed or suspended during a dispute between the commissioner and provider. Some agencies write in an arbitration clause to be enacted if there are differences which cannot be resolved by the two parties. The general principle of dispute resolution is that attempts should be made to resolve the problem at the earliest and most informal opportunity, and at the point nearest to service delivery, by those directly involved. Only if this fails should the matter be referred in an escalation process through the management structures and dispute or complaints procedures in an attempt to find a resolution acceptable to all parties. In some cases, the purchaser may wish to retain the right to suspend the contract while any problems are resolved.

13. Termination

The criteria for ending the contract altogether need to be written down in case things go badly wrong, however, only when dispute procedures have been exhausted should formal contract enforcement termination occur. Both parties should minimise any damaging effects on the users of the service caused by termination. The contract should also allow both provider and commissioner the ability to terminate on reasonable grounds and in accordance with procedures which have been agreed by both parties, including the death of the person using the service or temporary suspension, for instance if they go into hospital. The notice period for withdrawing from the agreement should be the same for all parties and clearly stated. Both parties should have the right to terminate the agreement by giving written notice. 

14. Force Majeure

The contract should include ‘force majeure’ provisions. These clarify that neither party should be liable for any failure to meet the terms and conditions of the agreement which are as a result of an event beyond their control such as civil unrest, wars, earthquakes and other unforeseen circumstances.

15. Care or service reviews
Although more usually detailed in the specification, purchasers may state in the contract the requirement to regularly review a service and/or service user’s care needs to ensure that the service being provided is still appropriate.

16. Legislative requirements
Purchasers could outline the statutory obligations, under which laws or standards, providers must adhere e.g. national minimum standards; race, sexual or disability discrimination legislation; health, safety and hygiene legislation etc.
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