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Good Practice in Writing Contracts
Contracts should be written with advice from lawyers but not necessarily by them. The contract needs to cover the legal necessities but also have an agreed format that reflects the risks and rewards assumed by both the commissioner and the provider of the service. 

Guidance published by the Office of Fair Trading indicates that contracts between individuals and providers of care should be particularly clear and offer no scope for misinterpretation or abuse by any party to the contract. Some the principles in writing contracts are explored below.
	Topic
	Good Practice
	Poor Practice

	Language
	Written in clear and concise language which avoids jargon as far as is possible, but should contain a glossary that explains particular legal terms used within the body of document.

Explanatory guidance for different audiences in terms of service providers and recipients.

Clear about which documents form the contract, ie, the main legal heads of terms, an agreed model of care and any specification(s) that relate to the contract, a pricing schedule, a monitoring and reviewing schedule, a risk assessment/agreement and any further contractual requirements (for example where there may be a licence to occupy premises or shared access to IT systems).

	Document is filled with legal jargon and technicalities.

Document is excessively long and filled with references to other sub-sections and clauses.

No glossary to explain technical terms.

Contract is in a muddle with no clarity as to which sections are about the arrangements the price and what relate to the quality and standard of service to be delivered.

Service specification simply repeats sections from national minimum standards either for domiciliary or residential care.

Terminology and requirements are based on an ideal or expressed in non-specific or subjective language.

	Fairness
	Contracts reflect a partnership approach between commissioners and providers. They should acknowledge and protect the interests of both.

All parties should have a reasonable and equal opportunity to negotiate amendments, terminate, extend or renew a contract, if appropriate.

Whatever the relationship is between the commissioner and provider it should always minimise jeopardy to a service user.

Requirements on both providers and commissioners are proportionate and measurable.
	Contracts reflect only the interests of the commissioners, whether in price setting and review or other unreasonable demands on the provider that make it impossible for them to run a sustainable and quality service.
There is no requirement on the provider to give the rationale behind requests for price increases.



	Legality and compliance with guidance
	Reference is made to key legislation with which both providers and commissioners should comply.
There is clarity about who the contract is between and who it is for.

The contract is clear about the timing or circumstances that would lead to reviews of any of the documentation that forms the contract. All parties should have reasonable and equal opportunity to negotiate amendments, terminate, extend or renew the contract, if appropriate.
	No reference is made to key legislation, or requirements under such legislation or guidance are duplicated in the document.

No mention of a review process or timetable.
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